
   
 

   
 

Family Law: effectively navigating family law issues involving clients 

Lara Anstie, Simonetta Cavilli, Timothy Doukakis & Chantelle Lacroix 

Family law is quite distinct from other areas of law in the way the law is written, the way the courts 

decide the cases, and the way the court processes work. 

The fundamentals are the same: 

• Every litigant has the opportunity to be heard and present evidence; 

• The process is adversarial, and detecting the truth not necessarily the primary goal;  

• Like other civil claims, to accept a fact, the Court must be satisfied on the balance of 

probabilities, or to a higher standard if the allegation is serious; 

• Courts become involved in people’s lives when someone makes an application, and they do 

not actively “police” compliance with orders or the law; 

• The Evidence Act 1906 (WA) applies in the Family Court of Western Australia,  as in all other 

Western Australian Courts; and 

• Courts are bound to follow previous decisions of higher courts to achieve consistency in the 

application of the law. 

 

Major differences are: 

• The family law legislation (Family Law Act and Family Court Act) created a new regime in 

Australia starting in 1976, and has had substantial amendments every 7-10 years since, 

depending on the politics of the day and sometimes, social science; 

• Judges and Magistrates make decisions within the limits of a fairly broad discretion as 

provided in the legislation in both parenting and financial matters ie there is no formula or 

certain answer (versus a dichotomous “guilty or not guilty”); 

• In parenting matters, the rules of evidence are “relaxed” and the Judges and Magistrates are 

active in managing the cases; 

• In parenting cases, the Rules of Court prohibit litigants from relying on expert evidence 

without leave of the court, unless the expert is a treating practitioner or a Single Expert 

Witness; 

• Children must not give evidence (in court or by affidavit) ;1 

• Children must not be assessed or examined without leave of the court;2 and 

• The Family Court of Western Australia shares information with police and child welfare 

authorities as a matter of course.3 

As a consequence of the regular amendments to the legislation, the language used in family law, 

especially around parenting orders, may sound like plain English, but has specific meaning under the 

legislation, and in court orders.   

  

 
1 Family Law Act 1975 (Cth) s 100B.  
2 Family Law Act 1975 (Cth) s 102A. 
3 By means of a Memorandum of Understanding, which is not a public document. 



   
 

   
 

The underlying philosophy of family law legislation around parenting is that children have the rights 

to know, be cared for by, and spend time and communicate with both parents and other significant 

family members, and to enjoy their cultures, and to be kept safe.  Parents (and family members) have 

the responsibilities. 

The notion of children having a relationship with both parents, no matter what, does have limitations, 

but they are at the extreme end of the spectrum - generally murder or attempted murder of the other 

parent or child.4 Supervision of time, conditions on time and injunctions are the Court’s measure to 

protect children, for example: 

• The mother’s time be supervised by an agency, at her expense;  

• The parents attend and continue to attend upon psychologists nominated by the 

Independent Children’s lawyer for reportable counselling; and  

• The parents be restrained and an injunction be granted restraining the parents from: 

▪ denigrating or criticising the other parent to, or in the presence of, the 

children; 

▪ discussing the proceedings, the children’s wishes or child support with the 

children; and 

▪ showing the children any court documents, correspondence, subpoenaed 

documents or expert reports in the proceedings. 

Fortunately, the Court has abandoned a pre-2012 notion that it should not make a final order for 

supervision. The Court may maintain a “watching brief” on a family for several years, until it is satisfied 

that the orders it can make are final and do not represent an unacceptable risk to the child 5. 

The law is slow to move to adopt approaches that you, as mental health practitioners, would consider 

self-evident.  Attachment theory was de riguer from the mid 2000s, orders referred (and still refer) to 

anger management courses for parents who use violence, the courts and lawyers refer to previously 

decided cases to influence the outcome, instead of following only the recommendations of clinicians. 

Lawyers still argue “parental alienation” (with or without using the phrase); trauma informed legal 

practice is virtually unknown. 

Understanding Family Court processes  
Clients, their family members and friends (and treating professionals) come to lawyers with hopes and 

expectations of what the justice system can do, and how quickly it will happen. The court’s power to 

make final orders about parenting can be used more than once before children turn 18, if there is a 

significant change of circumstances or miscarriage of justice.6 

  

 
4 Carmit Katz,’ The Dead End of Domestic Violence: Spotlight on Children's Narratives during Forensic 
Investigations following Domestic Homicide’ (2014) 38(12) Child Abuse & Neglect 1976; Leslie Hamilton, Peter 
Jaffe and Marcie Campbell, ‘Assessing Children’s Risk for Homicide in the Context of Domestic Violence ’ (2013) 
28(2) Journal of Family Violence 179; Amanda Kaladelfos,’ The Dark Side of the Family: Paternal Child Homicide 

in Australia’ (2013) 37(3) Journal of Australian Studies 333. 
5 Worrall & Bartley [2019] FCWA 10 
6 Rice & Asplund (1979) FLC 90-725. 



   
 

   
 

Time frames & cost 

The median time for parenting only matters to reach trial from commencement (with no delays!) is 

100 weeks.7 This statistic does not include the wait time to have the decision - the Practice Directions 

say that we may not pester the Court until 3 months have passed.  The table below sets out the major 

stages of a parenting case – the 100 weeks version is the “no risk” example in the right column.  

In terms of progress through the Court’s case management system, clients and their support teams 

need to be prepared for long periods of inaction, arising from the Court’s funding crisis.  Since the 

current Chief Judge was appointed, the Court has not listed cases for readiness hearings unless and 

until there are adequate hearing days to clear the cases that are close to trial.  

Risk to child identified No risk to child identified 
File application with family dispute resolution 
exemption – hearing listed 1-8 weeks 
depending on urgency 
 
Legal Aid may fund, subject to means and merit 
tests and funding tests  
Private fees – usually by hourly rate  (8 to 15 
hours lawyer time) 

Family dispute resolution required (Family 
Relationships Centres  
 
7 weeks to 7 months depending on waitlists; 
private practitioners 1-2 weeks depending on 
waitlists) 
 
Costs vary 

Child related proceedings list with Magistrate 
and Family Consultant, including preliminary 
information gathering from the Department of 
Communities and WA Police; independent 
Children’s lawyer may be appointed - case 
assessment conference listed 8-16 weeks 
 
 
Legal Aid may fund, subject to means and merit 
tests and funding tests  
Private fees – usually by hourly rate (1-3 hours 
lawyer time) 
 

File application if family dispute resolution fails 
- hearing listed 8 weeks 
 
Private fees – usually by hourly rate (8 to 15 
hours lawyer time) 
 
 

Case assessment conference with Family 
Consultant 
 
Legal Aid may fund, subject to means and merit 
tests and funding tests  
Private fees – usually by hourly rate (2-3 hours 
lawyer time) 
 

Child related proceedings list with Magistrate 
and Family Consultant, including preliminary 
information gathering from the Department of 
Communities and WA Police - schedule interim 
hearing 2-5 months  
 
Private fees – usually by hourly rate (1-3 hours 
lawyer time) 
 

Post –CAC monitoring hearing with Magistrate 
–  schedule interim hearing 2-5 months 
Legal Aid may fund, subject to means and merit 
tests and funding tests  
Private fees – usually by hourly rate (1-8 hours 
lawyer time) 

Interim hearing - decision may be reserved; 
children’s views report might be scheduled (3-6 
months) 
 
Private fees – usually by hourly rate (1-20 hours 
lawyer time) 

 
7 Family Court of WA Annual Review 2018. 

 



   
 

   
 

  
Interim hearing (may require additional 
evidence); appointment of single expert8 
(6-9 months).  Decision may be reserved 
(up to 3 months) 

 
Legal Aid may fund, subject to means and merit 
tests and funding tests  
Private fees – usually by hourly rate (1-20 hours 
lawyer time) 
 
 

Subpoenas for production of documents issued 
 
Lawyer time to review documents produced – 
1-25 hours depending on volume produced 

Subpoenas for production of documents issued  
Legal Aid may fund, subject to means and merit 
tests and funding limits  
Private fees- Lawyer time to review documents 
produced – 1-25 hours depending on volume 
produced 
 

Older children may be interviewed by the 
Family Consultant to express their views, report 
published to the court and parties 

Single expert interviews parents, children and 
other significant people, reviews subpoenaed 
documents and reports to the Court and 
published to the parties 

File trial evidence, including treating experts - 
2-4 months to prepare MUST be filed before 
readiness hearing or case can’t proceed 
 
Private fees – usually by hourly rate  (20-50 
hours lawyer time, depending on the number of 
witnesses and complexity ) 
 

If there is an independent children’s lawyer, 
Late Intervention DR conference - 2-3 months’ 
post SEW report 
 
4 hours lawyer time 

Readiness hearing 
 
Private fees – usually by hourly rate (1 hour 
lawyer time 
 

File trial evidence, including treating experts, 

additional experts9 
 - 2-4 months to prepare MUST be filed before 
readiness hearing or case can’t proceed 
 
Legal Aid may fund, subject to means and merit 
tests and funding limits 
Private fees – usually by hourly rate (20-50 
hours lawyer time, depending on the number of 
witnesses and complexity) 

Callover to allocate trial dates - 2-3 months to 
trial 
 
Private fees – usually by hourly rate (1 hour 
lawyer time 
 

Readiness hearing 
 
Legal Aid may fund, subject to means and merit 
tests and funding tests  
Private fees – usually by hourly rate (1 hour 
lawyer time 

Trial – includes attendance of witnesses under 
subpoena for examination and cross 
examination 1 + days – up to 3 months to 
decision 
 

 
8 Appointed in standard terms – see Appendix 1 
9 Family Law Rules 2004 (Cth) r 15.51.  



   
 

   
 

Private fees – usually by hourly or daily rate, 
minimum 1 day preparation for each day of trial 
 

Callover to allocate trial dates - 2-3 months to 
trial 
 
Legal Aid may fund, subject to means and merit 
tests and funding limits 
Private fees – usually by hourly rate (1-2 hours 
lawyer time 

Decision 
 

Trial – includes attendance of witnesses under 
subpoena for examination and cross 
examination 1 + days up to 3 months to 
decision 
 
Legal Aid may fund, subject to means and merit 
tests and funding limits 
Private fees – usually by hourly or daily rate, 
minimum 1 day preparation for each day of trial 
 

 

Decision  
 

Lawyers’ most frequent complaint from clients is “I’ve spent all this money, it’s taken all this time, 

and I’ve gotten nowhere”. 

Standards for making process decisions 

The court has a very high threshold for determining the urgency of a situation: in the words of the 

Deputy Principal Registrar “is the plane on the tarmac?”  As family lawyers, we look to the most 

practical and expedient means of achieving safety for families – and it isn’t often Family Court orders 

as the first choice.  

When will the Court intervene? 

Generally speaking, a significant proportion, if not the absolute majority, of parenting cases that end 

up in Court are the cases which can’t be mediated because of family violence/abuse issues, or the 

health of the parents.10  This probably desensitises the judicial officers somewhat to complaints that 

a parent may find alarming or a deliberate undermining of their relationship with the children - again 

real life examples (from the pre- mandatory family dispute resolution days): 

• The children attending school wearing odd socks; 

• The children returning from the other parent’s care without their water bottles;  

• The children making the ordered phone call 5 minutes late because of footy training;  

• A child doing piano lessons instead of viola; 

• The children being provided junk food for meals; 

• The other parent had depression; 

• A mother’s car running out of petrol twice when the children were with her;  

 
10 Helen Cleak et al, ‘Screening for Partner Violence Among Family Mediation Clients: Differentiating Types of 

Abuse’ (2018) 33(7) Journal of Interpersonal Violence 1118; Helen Cleak, Margot Scholfield and Andrew 
Bickerdike, ‘Efficacy of Family Mediation and the Role of Family Violence: Study P rotocol’ (2014) 14(1) BMC 
Public Health 57. 



   
 

   
 

• Once 7 years before, the father collected a child from a school sports carnival instead of  

getting the child to catch the bus back to school to the teacher could take the roll; and 

• infidelity 

The Court’s response to or acceptance of behaviours becomes more challenging as practitioners when 

there are behaviours by family members which you as mental health practitioners recognise as 

symptoms of disorders, or a family violence dynamic, and the legislation and cases haven’t caught up. 

Again, real life examples which might appear obvious to you as mental health practitioners but not to 

the Court or the parents: 

• A child refusing to spend time with a parent but unable to verbalise why 

• An older child expressing a view which is a consequence of manipulation or coercion by a 

parent or other person eg “come and live with me and I’ll get you a horse”; “if you say you 

want to live with the other, I’ll be sad/want to kill myself/give away your pet”;  

• Less explicit: “your mother is insane”; “your father is pathetic”; gift giving 

• A parent has only negative symptoms of schizophrenia and has complied with the treatment 

regime for 15 years with no positive symptoms; the other parent has lost one brother to 

homicide and the other was convicted of attempted murder of the mother of his children 

• A parent consistently refusing to take children to their sporting commitments  or medical 

treatment or to comply with orders for summer holiday time; 

• A family violence survivor not making contemporaneous or prompt reports to police or 

counsellors;11 

• “Parental alienation” applications by perpetrators of family violence; 

• Family therapy or immersion therapy as the panacea for children estranged from parents, to 

coincide with supervised time with the estranged parent as interim orders; 

• Is the cause of a parent’s trauma/complex PTSD relevant to the impairment the condition 

causes to the parent’s capacity to raise the children? 

• A parent presenting with symptoms/indicia of trauma, such as addiction, homelessness, 

difficulty maintaining relationships and employment, extreme vigilance, eating disorders, 

convictions for resistive violence; and 

• A parent with limited empathy or insight criticising the other parent for having a young child 

visit the other parent because her grandmother brought the child to see the other parent 

when the other parent was admitted to the high dependency unit with influenza A. 

It is in these circumstances where the evidence of mental health practitioners is critical to determine 

what’s happening for the family, and sometimes to educate the Court (and the parties) as to the likely 

outcomes if the Court were to make the orders proposed.  

What is the Court process like for litigants and children? 

The Court and the legal profession are probably desensitised to the experience of the people involved 

– it’s of little comfort to a parent that every other parent’s case also feels like life and death, chronic 

uncertainty, financial pressure and the lack of control of the process, the time frame and the outcome.  

With our more combative clients, we recommend going to watch a trial for a day before they commit 

to making an application to Court, especially if their disputes are at the “odd socks” end of the 

spectrum. Litigation is definitely used as a weapon and it is common for clients to experience that.  

  

 
11 Breckenridge & Kudrna [2019] FCWA 9. 



   
 

   
 

For a client who already has a diagnosis, the court process becomes all the more difficult: 

• The other parties or independent children’s lawyer may attempt to “weaponise” the diagnosis 

as a risk factor in their capacity to parent the children, and commonly the client/patient 

greatly fears the revelation of the diagnosis in case it disadvantages their case 

• The client’s behaviours and symptoms are likely to be in evidence, and in the absence of a 

diagnosis or in the case of a late diagnosis, the Court may well make a finding that the 

behaviours were intentional/malicious/indicative of a lack of insight or lack of facilitation of a 

relationship with the other parent 

• The client may have difficulty being able to articulate the reasons for their behaviours and 

decisions, manage their caring responsibilities as well as give instructions, understand their 

legal advice and make decisions based on their legal advice, giving rise to the need for a case 

guardian; 

• During hearings, especially cross-examination at trial, the client may struggle with recall, 

dissociation or to concentrate on the proceedings – which may be alleviated in a small way by 

special witness arrangements being made 

• Not having the opportunity to raise or have a decision about issues that are vital to their sense 

of justice and wellbeing, eg when a court can’t or doesn’t make a finding consistent with the 

person’s experience, especially a traumatic experience 

Outcomes can be catastrophic for the client/patient and the children when the Court misunderstands 

mental illness and the causes of it.   

Reviewing the rights and obligations of parents and children 

In the period after separation where there are no court orders  

In the absence of an order, the family law legislation provides that each of the parents of a child 

under the age of 18 years has parental responsibility for a child under the age of 18.12 This 

responsibility exists regardless of whether the parents are separated or have never been in a 

relationship with one another. 

What is parental responsibility?  All of the duties, powers, responsibilities and authority which by 

law, parents have in relation to children.13 

Where there are informal agreements or arrangements  

Paraphrased, a parenting plan is a written agreement, signed by the parents and dated, dealing 

with matters concerning a child.14 A parenting plan is invalid if it was procured by duress. A 

parenting plan can allocate parental responsibility to one person, or allocate responsibility for 

particular types of decisions to one or other. Parenting plans can be registered, but  only about 5 

have been registered in WA since the provisions were introduced. Parenting plans can override 

Court orders made before the parenting plan was signed if they are inconsistent.15 

 
12 Family Law Act 1975 (Cth) s 61C. 
13 Family Law Act 1975 (Cth) ss 61B; Family Court Act 1997 (WA) s 68. 
14 Family Court Act 1997 (WA) pt V, div 4. 
15 Family Law Act 1975 (Cth) ss 64D; Family Court Act 1997 (WA) s 85.  

 



   
 

   
 

Where there are interim orders – what do the orders mean?  

A parenting order does not remove or diminish parental responsibility unless the order specifically 

says so, so an order that does not mention parental responsibility means it is still joint.  

Courts often make orders for equal parental responsibility, because the law now applies a 

presumption that this is in the best interest of the child.16Equal shared parental responsibility is 

different from joint responsibility, in that the legislation requires the adults with parental 

responsibility to confer and make a genuine attempt make decisions about major long term issues 

jointly.17 

What are major long term issues? These are defined in the legislation18 as: 

"major long-term issues " , in relation to a child, means issues about the care, 

welfare and development of the child of a long-term nature and includes (but 

is not limited to) issues of that nature about: 

(a)  the child's education (both current and future); and 

(b)  the child's religious and cultural upbringing; and 

(c)  the child's health; and 

(d)  the child's name; and 

(e)  changes to the child's living arrangements that make it significantly more 

difficult for the child to spend time with a parent. 

Despite popular opinion, this is a different concept to living with each parent for equal time. 

Examining parent consent and providing information where there is a separation 

When is the consent of one parent for treatment of a minor sufficient?   

Fortunately for mental health practitioners, family law legislation does not require you to 
establish that the adults with parental responsibility have made the decision jointly.  

There are other limits to assessment of children, even with consent of the parents, Section 
102A especially19.   

 
16 The presumption can rebutted in many circumstances, most notably it is contrary to  the child’s safety and 

welfare 
17 Family Law Act 1975 (Cth) s 65DAC; Family Court Act 1997 (WA) s 89AC. 
18 Family Law Act 1975 (Cth) s 4; Family Court Act 1997 (WA) s 7A. 
19 102A Restrictions on examination of children 

(1)  Subject to this section, where a child is examined without the leave of the court, the 

evidence resulting from the examination which relates to the abuse of, or the risk of abuse 
of, the child is not admissible in proceedings under this Act. 
(2)  Where a person causes a child to be examined for the purpose of deciding: 

(a)  to bring proceedings under this Act involving an allegation that the child has 
been abused or is at risk of being abused; or 
(b)  to make an allegation in proceedings under this Act that the child has been 
abused or is at risk of being abused; 

 



   
 

   
 

In our experience there is often staunch resistance to mental health care for children by their 
parents, particularly in circumstances where: 

•  the child has experienced abuse or trauma from a parent or family member, if that 
parent considers that assessment or treatment may result in a court finding that the 
parent has caused the child’s trauma; and 

• The parent considers that a child has been exposed to too many interventions. 20 

According to some mental health professionals, if one parent is the primary carer then 
treatment of a minor can still be done without consent or engagement from the other parent 
who has limited care/influence.21  However, in cases where care is evenly shared, it can be 
problematic. Caution needs to be used if one parent was actively opposed as compared to 
just a bit ambivalent or uninvolved and treatment could potentially cause more harm than 
good to the family dynamics. In those cases, it would be best if the mental health practitioner 
focussed on engaging parents to overcome barriers and/or find suitable alternative options. 

 
subsection (1) does not apply in relation to evidence resulting from the first examination 
which the person caused the child to undergo. 

(3)  In considering whether to give leave for a child to be examined, the court must have 
regard to the following matters: 

(a)  whether the proposed examination is likely to provide relevant information 
that is unlikely to be obtained otherwise;  

(b)  the qualifications of the person who proposes to conduct the examination to 
conduct that examination; 
(c)  whether any distress likely to be caused to the child by the examination will be 
outweighed by the value of the information that might be obtained from the 

examination; 
(d)  any distress already caused to the child by any previous examination 
associated with the proceedings or with related proceedings; 

(e)  any other matter that the court thinks is relevant. 
(4)  In proceedings under this Act, a court may admit evidence which is otherwise 
inadmissible under this section where it is satisfied that:  

(a)  the evidence relates to relevant matters on which the evidence already before 

the court is inadequate; and 
(b)  the court will not be able to determine the proceedings properly unless the 
evidence is admitted; and 
 (c)  the welfare of the child concerned is likely to be served by the admission of 

the evidence. 
(5)  In this section: 
"examined" , in relation to a child, means: 

(a)  subjected to a medical procedure; or 
(b)  examined or assessed by a psychiatrist or psychologist (other than by a family 
counsellor or family consultant). 

Note:          Section 69ZV is relevant to evidence of a representation by a child, if the 

admissibility of the evidence would otherwise be affected by the law against hearsay. 
 
20 Breckenridge & Kudrna [2019] FCWA 9; Worrall & Bartley [2019] FCWA 10; Director Clinical Services; Child 

and Adolescent Health Service v Kisko & Anor [2016] FCWA 19; [2016] FCWA 75. 
21 David Shumaker and David Medoff, ‘Ethical and Legal Considerations When Obtaining Informed Consent for 
Treating Minors of High-Conflict Divorced or Separated Parents’ (2013) 21(3) The Family Journal: Counseling 
and Therapy for Couples and Families 318. 

 



   
 

   
 

Re Kelvin22 means that medical practitioners no longer need the Court’s consent if the adults 
with parental responsibility consent to a procedure or treatment. 

An unsavoury practice has developed in the last few years where parents are running 

“parental alienation” cases (yes, even though it’s been debunked for 20 years), which is to 

seek and obtain injunctions preventing the children from receiving counselling, usually in the 

context of family violence. 

Section 14 of the Mental Health Act 2014 (WA) codifies the Gillick competence test for a child 
to give consent on their own behalf. 

Should you provide information to both parents about treatment?  What if one parent or the child 

objects?  Other family members? 

In practical terms, confidentiality needs to be agreed with parents and child/ren prior to 

service. Children have the same rights to confidentiality and they may tell the mental health 
practitioner things they do not want shared with one or both parents. If the mental health 

practitioner considers it important for the information to be shared, then resistance/barriers 
with child/ren need to be explored to see if they can be overcome and a suitable type of 
feedback agreed upon.  

Children and parents should both know the limits to that confidentiality. If there are safety 
issues raised, for example with a FDV situation, then someone will be told to make the child 
safe. It may be one parent, both parents or a community service group, whatever is needed 
to keep the child/ren safe. When working out these issues, supervision is important and the 
unique dynamics of each case need to be considered. 

If there are no Court orders or parenting plan, then the default legal position is that the 
parents have parental responsibility, and therefore the right to information about a child.  

Most orders and parenting plans address the specific issue of the right to medical information 

about a child.  These are frequently worded to place the onus on the treating practitioner or 
their organisation to provide the information direct to each of the parents to avoid the need 

for the parents being conduits for information to one another, especially when the 
relationship been them is poor. 

If one parent objects to the provision of information, the first step for the practitioner is to 
obtain a copy of the order or parenting plan, and obtain legal advice about whether  and how 
it applies to the situation you’re facing. 

If the child objects to the provision of information to a parent, then the legal position is less 
clear.  You have a duty to place the child’s safety ahead of the duty to protect their 

confidentiality. Your obligations in respect of mandatory reporting of child sexual abuse, 
physical abuse and neglect are clear.23  

 
22 [2017] FamCAFC 258. 
23 Children and Community Services Act 2004 (WA) Division 9A. 



   
 

   
 

You could be compelled by subpoena to provide your notes in court proceedings concerning 
the child, regardless of the child’s objections.  The law regarding a child’s right to consent to 

treatment is considered by many in the legal profession to be analogous to the right to 
confidentiality – Gillick competence.24 

Understanding your duties where: 

You believe either parent is psychologically manipulating the child or prejudicing the care relationship 

 

The first duty is to raise awareness for both parents of the impact involving children in 

parental conflict has on child development (including alienation/estrangement). Health 

professionals need to work with parents to modify their interactions around children and in 

their one on one communication to children about the other parent.  

 

You may be asked by parents or the Court to involve children through child inclusive practices 

to determine their needs and feedback this to parents. However, the whole time the health 

professional should be assessing parental reflective capacity- if it shows signs of increasing, 

even if that is slight and slow, then the intervention is working and can continue. If no 

improvement, or intervention is making the dynamic worse consider other options such as 

Family Court with the (strong) recommendation of independent child lawyer and ongoing 

family therapy. 

 

This can be problematic for the mental health professional if they could be perceived to be 

aligning with one parent, even if your intention is to provide psychoeducation to the parent 

to assist the child25.  If it is your own client you are concerned about, a difficult conversation 

lies ahead, because if and when you come to give evidence in Court, you will be under oath 

required to answer truthfully, as opposed to advocate for your client. 

 

If it is the other parent the path is clearer: 

• Make a report to the Department of Communities – much rather be wrong and have 

reported unnecessarily, than be right and have done nothing. 

• Is there an independent children’s lawyer?  If so, contact them and discuss your 

concerns 

• Do you have access to legal advice through your employer or professional 

associations? Use it! 

  

 
24 Gillick v West Norfolk and Wisbech Area Health Authority  [1986] AC 112; Nigel Zimmerman, ‘Gillick 
Competence: An Unnecessary Burden’ (2019) 25(1) The New Bioethics 78; Nicholas Jennings, ‘Forward, Gillick: 

Are Competent Children Autonomous Medical Decision Makers? New Developments in Australia’ (2015) 2(2) 
Journal of Law and the Biosciences 459. 
25 Breckenridge & Kudrna [2019] FCWA 9 



   
 

   
 

You suspect there are allegations of family violence or abuse towards a family member who is not your 

client – reporting, processes 

If the person at risk is a child, depending on your service/role, you have a legal duty to report 

it to Department of Communities and/or police. You are protected from identification and 

from liability if you report in good faith26 Protecting a child from being exposed a child to 

family violence is now defined in the family law legislation27 as a primary consideration in 

determining their best interests. 

You don’t need to know for sure whether the allegations are true, it is the agency you report 

to that has the responsibility to determine that. It’s preferable to work with the person who 

has the first hand information (whether that is the client, or a person the client has told you 

about) to support and encourage them to do the reporting because that means the richest 

and direct information is supplied. If they do not want to, or feel they can’t, you can report 

on their behalf. Supervision should be sought in matters like these to consider the unique 

aspects of each case. 

Your child client may be a witness to violence against a parent or abuse of another child.  

Exploring what evidence you need to act or report: 

• Disclosure by a child 

• Physical evidence 

• Presentation of other family members 

• Professional instinct 

Recognising when the practitioner is being used by a parent to build the parent’s 

family law case, and how to respond 
As mental health practitioners, your professional opinions are given substantial weight as 

evidence.  Your observations, opinions or conclusions can persuade a court to make a decision 

one way or another, even more so if you are a single expert witness.   

For those giving evidence as a treating practitioner in particular, there is a reasonable risk that 

a skilled and calculating parent is able to present to you with a coherent history, in some cases 

a victim story, in isolation from any other person’s history, their medical records in other 

institutions (or lack of), which may entice you to provide a report or affidavit in support of 

their parenting skills.  This happens to the best of us, from fresh grads to the most experienced 

witnesses. Recognition is definitely more difficult than responding to the situation!  

Drawing from our experience in legal practice, when we’ve seen these cases unfold in Court, 

the practitioner may not have the opportunity to be informed of the context in which they’ve 

seen the client/patient until the day they are cross-examined, or when they receive 

information from an external source in the course of preparing their affidavit  – which would 

occur only if they volunteer (quite unusual in practice), or simply don’t have the tools, time 

or expertise to deal with the circumstances.  Real life examples we’ve seen are: 

 
26Children and Community Services Act 2004 (WA) Section 124G 
27 Family Law Act 1975 (Cth) ss 4AB(3)-(4). 



   
 

   
 

• The GP of the other parent accepting the contradictory history provided by the 

perpetrator of family violence; 

• A treating GP and treating grad counselling psychologist writing letters in support of a 

father having unsupervised overnight time with 3 children under 5, without the father 

having disclosed to either of them that he had been diagnosed with narcissistic 

personality disorder when involuntarily hospitalised after threats to kill the children’s 

mother; 

• A single expert clinical psychologist reporting to the court making recommendations 

for primary care by a mother, who avoided undertaking the standard PAI testing, and 

was later assessed by a single expert psychiatrist to have borderline and/or antisocial 

personality disorder; and 

• A single expert social worker recommending week about care for a 12-month old child 

“to spread the risk”, in circumstances where the father was later assessed by the single 

expert psychiatrist to have drug induced psychosis and the mother was charged with 

incitement to breach the restraining order.  

The most effective responses that we’ve seen provide information to the Court with 

appropriate qualifying information and to maintain the therapeutic relationship with the 

client: 

• To provide a report or letter which clearly outlines the sources of information you 

have about the patient; 

• Use language carefully – some of the best examples of the reports which tell the Court 

what it needs to know have been framed: 

o “it would be in the father’s best interests if he spent time with the children”, 

as distinct from “it would be in the children’s best interests”, 

o “The child is enmeshed with the mother” 

• To decline to make a report or letter as a matter of policy, and recommend that the 

client/patient seek legal advice, in the knowledge that you may be subpoenaed to give 

evidence under oath, so the Court can take protective measures on the spot as a 

consequence of the evidence you give. 

How the court may use your files or information requested of you  

If you receive a subpoena, you have the right to object to production of the documents on very 

limited grounds28. 

If your files are subpoenaed into court, the court holds the physical file in its custody and 

returns it to you, or destroys it, as you nominate, after the proceedings are over. 

Your files, or parts of them, may be tendered into evidence so the Court can rely on them in 

the evidence to decide the case. 

A common concern of medical practitioners in general is that their notes, in isolation, are not 

a representation of the practitioner’s view of the client, are written in a form misunderstood 

by laypeople or do not stand as an entire and reliable source from which to conclude a 

 
28 Uniting Care –Unifam Counselling and Mediation& Harkiss and Another [2011] FamCAFC 159 



   
 

   
 

diagnosis.  A plea from lawyers trying to present accurate information to the courts: while 

your instinct may be to object to the production of the records because you wish to avoid 

them being misused, please consider complying with a covering letter to explain the 

limitations of the relying on the information you provide. 

Others have deep misgivings about giving evidence in court, even as treating practitioners (as 

opposed to bearing the responsibility of making a single expert assessment and 

recommendations), to the extent of refusing to continue to see the client once court is on the 

horizon. Another plea: without your evidence, a Court cannot take your client’s word as to 

their diagnosis or compliance with treatment, or confidently draw a conclusion from your 

notes alone.  

 

  



   
 

   
 

APPENDIX 1 

STANDARD TERMS OF REFERENCE FOR THE APPOINTMENT OF A SINGLE EXPERT WITNESS 

1. <name> Be appointed Single expert in these proceedings to enquire into and report 

on the following: 

a. What is the stage of development and the maturity of the children 

b. How is the current dispute between the parents impacting on the children?  

c. Are the children at risk of neglect and /or physical, psychological or other harm 

or abuse, including exposure to family violence?  If so, what is the nature of 

the risk? 

d. What is the relationship between the children of each of the parents and 

significant others in the children’s lives? 

e. What are the children’s views about where they live and the time they spend 

with each parent? Are there any factors (including any parental influence or 

influence from other people) which are considered relevant to the weight to 

be given to the children’s views? 

f. What is the capacity of each of the parties to: 

i. Recognise and provide for the children’s physical, social, psychological 

and emotional needs; 

ii. Encourage the children’s relationship with the other party and any 

other significant people, and work with them for the benefit of the 

children (taking into consideration whether in this case it is appropriate 

to do so) 

iii. Act protectively in the interests of the children if the other party or any 

other significant person poses a risk to the children 

g. What is the likely impact of a significant change in the care arrangements, 

including any separation from a parent or any other person with whom the 

children have been living; 

h. If you have any concerns about the children, the parents or any other 

significant people, could those concerns be addressed by therapy, counselling 

or other intervention? Can you comment on the cost and availability of 

appropriate services in the area? 

i. Do you have any recommendations about with whom the children should live, 

spend time (including holidays) and communicate? 

j. Are there any other matters you consider relevant to the children’s best 

interests? 

2. If during the process of undertaking this assessment the single expert that there is a 

major emotional, psychological or physical distress occurring for the children that 

could be reduced by immediate intervention, then the single expert wil l inform the 

parties and the independent children’s lawyer at the time of identifying such an issue 

and be at liberty to make an interim recommendation at that time as to how such 

distress could be addressed, including any counselling, therapy, medical assessment 

or medical treatment. 



   
 

   
 

3. The parties forthwith provide to the independent children’s lawyer, if they have not 

already done so, the names and contact details of any medical practitioners, 

counsellors, professional people or agencies they have attended in the last 3 years and 

provide to the independent children’s lawyer authorities for release of information 

concerning themselves and the children from such person or agency. 

4. The parties forthwith provide to the independent children’s lawyer, if they have not 

already done so, the names and contact details of any schools, day care centres or 

agencies they have attended in the last 3 years and provide to the independent 

children’s lawyer authorities for release of information concerning themselves and the 

children from such person or agency. 

5. The parties do all things necessary to facilitate the completion of this assessment by 

the single expert witness, including making themselves available for appointments 

with the single expert witness and executing any authorities for the release of 

information to the single expert witness and/or the independent children’s lawyer.  

6. The single expert witness be at liberty to liaise with any person in relation to the 

welfare of the children. 

7. Both parties be restrained from Initiating discussions with the children about the 

allegations in this matter. 

8. In the event that, following the publication of the single expert witness’ report, a later 

intervention dispute resolution conference is scheduled in respect of the proceedings, 

the report may be released to the chairperson for the purpose of the conference. 

9. Subject to paragraph 9 of these orders, the parties and independent children’s lawyer 

be restrained from, and an injunction be granted restraining each of them from 

providing copies of any single expert’s report prepared for the purpose of these 

proceedings , or permitting any other person to do so, to any other person than their 

solicitors or counsel without first obtaining leave of the court. 

10. the parties and independent children’s lawyer be restrained from, and an injunction 

be granted restraining each of them from making any complaint to any professional 

body or association concerning the conduct of the single expert or concerning the 

content of the single expert’s report, or permitting any other person to do so, without 

first obtaining leave of the court. 

11. The orders contained in paragraph 9 and 10 shall remain in full force and effect after 

the completion of the proceedings. 

12. For the purpose of the preceding orders, leave of the court may be obtained by: 

a. The filing of a written request by the independent children’s lawyer, copied to 

all parties in the proceedings; 

b. The filing of a minute of consent orders, signed by the independent children’s 

lawyer and all parties to the proceedings or their legal representatives; or 

c. A formal application with a brief affidavit in support. 

 


